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RECENT IMPORTANT DECISIONS RECENT IMPORTANT DECISIONS 

sluice-gates whereby the ice was destroyed. The plaintiff sues for the de- 
struction.of the ice. Held, the plaintiff being the owner of the land under 
the pond had the right to harvest and sell the ice formed on the pond subject 
to the defendant's right to the reasonable use of the water; and as the act 
complained of was not reasonable the defendant was liable. Taft v. Bridge- 
ton Worsted Co. (Mass., I92I), 130 N. E. 48. 

The overwhelming weight of authority is in accord with the principal case 
to the effect that the owner of the bed of the mill-pond has, as an incident to 
that ownership, the right to cut the ice thereon, whenever the exercise of that 
right does not materially diminish the head of water to the detriment of the 
mill-owner. Stevens v. Kelley (I886), 78 Me. 445; Eidmiller Ice Co. v. 
Guthrie (I894), 42 Neb. 238; Bigelow v. Shaw (I887), 65 Mich. 34I. In 

Myer v. Whittaker (I878), 55 How. Pr. (N. Y.) 376, an inferior court held 
that the one entitled to the flowage rights owned the ice. It is apparent from 
the opinion therein that the court considered that this right of flowage was 
for all purposes absolutely and did not consider the right of flowage as 
being limited to all purposes necessary to operate the mill. The court in 
Myer v. Whittaker, supra, relied upon Mill River Woolen Mfg. Co. v. Smith 
(1867), 34 Conn. 462, as supporting their holding. A later Connecticut court 
however cited the same case as an authority for the view that title to the 
ice was in the riparian proprietors. Howe v. Andrews (I892), 62 Conn. 398. 
The whole matter seems to resolve itself into one question: what was the 
scope of the easement granted to the mill-owner? If the right of flowage 
was for all purposes necessary for the operation of the mill the right of the 
mill proprietor is qualified; and the owner of the soil may harvest and sell 
the ice so long as the mill-owner is not materially interfered with in the 
operation of his plant. But on the other hand if the right given is for all 
purposes, the mill-owner gets an absolute interest in the water subject only 
to the rights of riparian proprietors below and could therefore, harvest the ice. 

EJECTMENT-RIGHT oF VENDEE oF EXECUTORY LAND CONTRACT ENTITLED TO 
POSSESSION-VENDOR AND PURCHASER.-P., the vendee in an executory land 

contract, was ousted by D., the vendor, although not in default. P. brought 
ejectment. Held, equitable ownership with right to possession is sufficient to 
maintain ejectment. Kingsworth v. Baker, 213 Mich. 294. 

The principal case seems to be a departure both from the rules of the 
common law requiring the legal title in the plaintiff to support the action, 
(Langdon v. Sherwood, 124 U. S. 74; see note in 18 L. R. A. 781), and also 
from the former Michigan cases such as Harrett v. Kinney, 44 Mich. 457; 
Roman v. Lewis, 39 Mich. 233; and Carpenter v. Ingersoll, 43 Mich. 433; and 
from the dicta in Geiges v. Greiner, 68 Mich. I53, and Whiting v. Butler, 29 
Mich. I24. It is significant that a vendee under a mere contract to convey 
was allowed to oust his vendor having the legal title from possession by eject- 
ment. Even under the code abolishing the distinction between actions at 
law and suits in equity, this remedy has been refused. Peck v. Newton, 46 
Barb (N. Y.) I73. It would seem that under the court's decision the action 
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of ejectment is likely to become the substitute for the suit in equity for 
specific performance of agreements to convey, and that a big step toward 
the enforcement of equitable rights in a court of law has been taken. The 
cases cited by the court do not sustain its decision. While the result reached 
in the principal case may be highly beneficial in securing a more solid legal 
status to contract purchasers of land, in view of the fact that such owner- 
ship has become so wide-spread, yet in the absence of a declaration of the 
state's policy by act of legislature the decision cannot but be regarded as 
judicial legislation. 

ELECTIONS-STATUTES REQUIRING El_CTOR TO STATE AGE HELD VALID.- 

Section 4906 of the GENERAL CODE oF OHIO requires an applicant for regis- 
tration as a qualified elector of a municipality to state his or her age in 
years and months. The relator made application for registration, stating 
that she was over 21 years of age, but refused to state her age in years and 
months. Upon the refusal of the registrars to register her she brought this 
application for a writ of mandamus to compel them to do so. She contends 
that the section of the Code above referred to is unconstitutional, in that 
it constitutes a denial or abridgement of the constitutional right of citizens 
to vote conferred by Section I, Article V of the Constitution of Ohio as 
modified and controlled by the Nineteenth Amendment to the Constitution 
of the United States. Held, that the section in question was constitutional, 
and therefore the application for the writ was denied. State ex rel Klein v. 
Hillenbrand (Ohio, I920), I30 N. E. 29. 

Due to the Nineteenth Amendment to the Federal Constitution and the 
well known reluctance of woman to reveal her exact age the decision in the 
instant case is interesting, although the law involved therein is so clear and 
well settled that it seems startling that it could have been seriously ques- 
tioned. It is no doubt true as pointed out in Monroe et al v. Collins, 17 Ohio 
St. 665, that statutes which entirely exclude certain persons from voting be- 
cause of race or color are unconstitutional. But it is equally true that the 
Legislature may regulate the exercise of the right to vote and may pass stat- 
utes requiring proof of the right, consistent with the right itself. Wood v. 
Baker, 38 Wis. 71; Edmonds v. Banbury, 28 Iowa 267; Capen v. Foster, I2 
Pick (Mass.) 485; Cothren v. Lean, 9 Wis. 279; Southerland v. Norris, 74 
Md. 326. The authority of the Legislature to enact registration laws was 
sustained and the limits of that power were enunciated by the Ohio court 
in Daggett v. Hudson, 43 Ohio St. 548. So long as the statutes do not add 
any new qualification to the voter other than those required by the Constitu- 
tion, the statutes are constitutional. See Pope v. Williams, 93 Md. 59, af- 
firmed in g93 U. S. 621. In the instant case the statute did not unreasonably 
or unnecessarily restrain, impair, or impede the exercise of the right to vote 
conferred by Sec. I, Art. V of the Constitution of Ohio, but rather provided 
a reasonable, uniform, and impartial method of regulating, facilitating, and 
securing the exercise of this right, and of preventing its abuse. It is sub- 
mitted that if the registrars could not interrogate further than to ask the 

of ejectment is likely to become the substitute for the suit in equity for 
specific performance of agreements to convey, and that a big step toward 
the enforcement of equitable rights in a court of law has been taken. The 
cases cited by the court do not sustain its decision. While the result reached 
in the principal case may be highly beneficial in securing a more solid legal 
status to contract purchasers of land, in view of the fact that such owner- 
ship has become so wide-spread, yet in the absence of a declaration of the 
state's policy by act of legislature the decision cannot but be regarded as 
judicial legislation. 

ELECTIONS-STATUTES REQUIRING El_CTOR TO STATE AGE HELD VALID.- 

Section 4906 of the GENERAL CODE oF OHIO requires an applicant for regis- 
tration as a qualified elector of a municipality to state his or her age in 
years and months. The relator made application for registration, stating 
that she was over 21 years of age, but refused to state her age in years and 
months. Upon the refusal of the registrars to register her she brought this 
application for a writ of mandamus to compel them to do so. She contends 
that the section of the Code above referred to is unconstitutional, in that 
it constitutes a denial or abridgement of the constitutional right of citizens 
to vote conferred by Section I, Article V of the Constitution of Ohio as 
modified and controlled by the Nineteenth Amendment to the Constitution 
of the United States. Held, that the section in question was constitutional, 
and therefore the application for the writ was denied. State ex rel Klein v. 
Hillenbrand (Ohio, I920), I30 N. E. 29. 

Due to the Nineteenth Amendment to the Federal Constitution and the 
well known reluctance of woman to reveal her exact age the decision in the 
instant case is interesting, although the law involved therein is so clear and 
well settled that it seems startling that it could have been seriously ques- 
tioned. It is no doubt true as pointed out in Monroe et al v. Collins, 17 Ohio 
St. 665, that statutes which entirely exclude certain persons from voting be- 
cause of race or color are unconstitutional. But it is equally true that the 
Legislature may regulate the exercise of the right to vote and may pass stat- 
utes requiring proof of the right, consistent with the right itself. Wood v. 
Baker, 38 Wis. 71; Edmonds v. Banbury, 28 Iowa 267; Capen v. Foster, I2 
Pick (Mass.) 485; Cothren v. Lean, 9 Wis. 279; Southerland v. Norris, 74 
Md. 326. The authority of the Legislature to enact registration laws was 
sustained and the limits of that power were enunciated by the Ohio court 
in Daggett v. Hudson, 43 Ohio St. 548. So long as the statutes do not add 
any new qualification to the voter other than those required by the Constitu- 
tion, the statutes are constitutional. See Pope v. Williams, 93 Md. 59, af- 
firmed in g93 U. S. 621. In the instant case the statute did not unreasonably 
or unnecessarily restrain, impair, or impede the exercise of the right to vote 
conferred by Sec. I, Art. V of the Constitution of Ohio, but rather provided 
a reasonable, uniform, and impartial method of regulating, facilitating, and 
securing the exercise of this right, and of preventing its abuse. It is sub- 
mitted that if the registrars could not interrogate further than to ask the 

878 878 


	Article Contents
	p. 877
	p. 878

	Issue Table of Contents
	Michigan Law Review, Vol. 19, No. 8, Jun., 1921
	Front Matter
	Constitutional Decisions by a Bare Majority of the Court [pp.  771 - 803]
	The Statutes of Edward I. Their Relation to Finance and Administration [pp.  804 - 818]
	The Termination of War [pp.  819 - 834]
	The League of Nations and the Laws of War [pp.  835 - 848]
	Note and Comment
	Public Utility Valuations and Rates [pp.  849 - 853]
	Due Process of Law in Procedure [pp.  853 - 854]
	Profits from Sale of Capital Assets as Income: Taxable under Sixteenth Amendment [pp.  854 - 858]
	Negligence of Driver Not Imputed to Guest [pp.  858 - 860]
	The Newberry Case [pp.  860 - 864]

	Recent Important Decisions
	Attorney at Law: Disbarment: Disloyalty [pp.  865 - 866]
	Broker: Vendor's Knowledge of His Instrumentality Not Necessary [p.  866]
	Constitutional Law: Impairment of Contracts: Arbitration Law [pp.  866 - 867]
	Constitutional Law: Monopolies: Baseball Club Is Not Engaged in "Trade" or "Commerce" [pp.  867 - 869]
	Constitutional Law: Rent Regulation under Police Power [pp.  869 - 870]
	Constitutional Law: States and Federal Government: Co-operation in War-Time Legislation [pp.  870 - 871]
	Constitutional Law: Validity of Ordinance to Prevent "Scalping" of Theatre Tickets [pp.  871 - 872]
	Contract: Custom and Usage as Affecting a Written Contract [pp.  873 - 874]
	Contracts: "Information" as the Consideration for a Contract [pp.  874 - 875]
	Contracts: Substantial Performance of Condition Precedent [pp.  875 - 876]
	Easements: Extinguishment by Voluntary Destruction of Servient Tenement [p.  876]
	Easements: Scope of: Rights in Ice on Mill-Pond [pp.  876 - 877]
	Ejectment: Right of Vendee of Executory Land Contract Entitled to Possession: Vendor and Purchaser [pp.  877 - 878]
	Elections: Statutes Requiring Elector to State Age Held Valid [pp.  878 - 879]
	Husband and Wife: Estates by Entirety: Application to Personal Property [p.  879]
	Husband and Wife: Marriage Held to Render Performance of Wife's Contract for Services Impossible [p.  879]
	Insurance: Does Windstorm Policy Cover Loss of Horse Frightened into Fatal Injury by Cyclone: Proximate Cause [p.  880]
	Insurance: Striking of Truck by Falling of Scoop of Steam Shovel in Loading as a "Collision" [pp.  880 - 881]
	Marriage: Misrepresentation as to Name and Condition [pp.  881 - 882]
	Master and Servant: Master's Liability for Wilful Torts of Servant [pp.  882 - 883]
	Municipal Corporations: Ordinance regarding Dance Music [p.  883]
	Municipal Corporations: Implied Powers [p.  884]
	Negligence: Res Ipsa Loquitur [pp.  884 - 885]
	Physicians: Duty toward Those Liable to Exposure to an Infectious Disease [pp.  885 - 886]
	Public Utilities: Rates: Power to Contract under Grant of Power to Fix Rates [pp.  886 - 887]
	Quasi Contracts: Recovery for Work Performed under Mistake [p.  888]
	Specific Performance: Contract for Sale of Land: Default of Vendee in Making Payments [pp.  889 - 890]
	Statutory Construction: U. S. Mail Box Not a "Post Office," "Branch Post Office," or "Post Office Station" [p.  890]
	Trial: Instructions as to Damages [pp.  890 - 891]
	Trusts: Income for Support: Disposal of Unexpended Accumulation of Income [pp.  891 - 892]
	Trusts: Resulting Trust in Mortgage Lien on Payment to Redeem from Foreclosure [pp.  892 - 893]
	Workmen's Compensation: Injury to Watchman Accidentally Shot Is One Arising out of Employment [pp.  893 - 894]
	Wills: Construction of Repugnant Clauses: Intent [pp.  894 - 895]

	Book Reviews
	untitled [pp.  896 - 898]
	untitled [pp.  899 - 901]
	untitled [pp.  901 - 903]
	untitled [pp.  903 - 906]

	Back Matter



